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SPPA/S5/19/12/A 

 
 

STANDARDS, PROCEDURES AND PUBLIC APPOINTMENTS COMMITTEE 
 

AGENDA 
 

12th Meeting, 2019 (Session 5) 
 

Thursday 27 June 2019 
 
The Committee will meet at 10.00 am in the Sir Alexander Fleming Room (CR3). 
 
1. Complaint (in private): The Committee will continue its consideration of a 

report from the Commissioner for Ethical Standards in Public Life in Scotland. 
 
2. Complaint: The Committee will announce its decision at Stage 3 on a report 

from the Commissioner for Ethical Standards in Public Life in Scotland. 
 
3. Complaint (in private): The Committee will consider its draft report. 
 
4. Work programme (in private): The Committee will consider its work 

programme. 
 
 

Katy Orr 
Clerk to the Standards, Procedures and Public Appointments Committee 

Room Tower T3.40 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5239 

Email: Katy.Orr@parliament.scot 



SPPA/S5/19/12/A 

The papers for this meeting are as follows— 
 
Agenda item 1  

(to follow) 
 

SPPA/S5/19/12/1 (P) 

Agenda item 2  

(to follow) 
 

SPPA/S5/19/12/2 (P) 

Agenda item 3  

(to follow) 
 

SPPA/S5/19/12/3 (P) 

Agenda item 4  

PRIVATE PAPER 
 

SPPA/S5/19/12/4 (P) 

SPICe briefing 
 

SPPA/S5/19/12/5 
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Standards, Procedures and Public Appointments Committee 
 

12th Meeting 2019 (Session 5), Thursday 27 June 2019 
 

Electoral Legislation and Scottish Parliament Powers Over Elections 
 
 
This paper has been prepared for the Standards, Procedures and Public Appointments 
Committee as background ahead of the introduction of two bills on matters relating to 
elections. 
 
BACKGROUND 
A joint project on electoral law was undertaken by the Scottish Law Commission, the Law 
Commission for England and Wales and the Northern Ireland Law Commission. The 
project was to review electoral law in the UK. 
 
A joint consultation paper was published in December 2014 with an interim report 
published in February 2016.  
 
The main recommendation of the interim report was the formulation of a draft UK Bill 
promoting a new general framework which could be adopted for all elections and 
referendums.  The Commission has stated that “the intention was that the Bill would serve 
as a possible template for the devolved legislatures to adapt and adopt if they so wished”.   
 
Towards the end of 2017, the UK Cabinet Office asked the Law Commission for England 
and Wales to take forward the next stage of the project by drafting secondary legislation to 
reform the conduct rules of local elections and local referendums in England and Police 
and Crime Commissioner elections in England and Wales.   
 
In December 2017, the Scottish Government indicated its decision to take forward reform 
of devolved aspects of electoral law by launching a consultation on electoral reforms for 
Scottish Local Government and Scottish Parliament elections.   
 
The Scottish Government’s 2018/19 Programme for Government included a commitment 
to introduce an Electoral Franchise Bill and an Electoral Reform Bill, with the former to 
“include provisions to extend the franchise for Scottish Parliament and Local Government 
elections to protect the franchise for EU citizens.”  
 
The latter, it stated would “implement a range of electoral reforms, some of which will use 
the 2016 Scotland Act powers (discussed in more detail below). These include proposals 
included in the recent Electoral Reform Consultation to extend the powers of the Electoral 
Management Board, and make changes to Boundary reviews. It will also include some 
technical matters, for example transferring oversight of the Electoral Commission to the 
Scottish Parliament.” 
 

https://www.scotlawcom.gov.uk/files/9214/1812/9367/Joint_Consultation_Paper_on_Electoral_Law.pdf
https://www.scotlawcom.gov.uk/files/1714/5457/8636/Electoral_Law_-_An_Interim_Report.pdf
https://consult.gov.scot/elections/electoral-reform/
https://www.gov.scot/programme-for-government/
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In December 2018, the Scottish Government launched a consultation on prisoner voting. 
This followed an inquiry on prisoner voting by the Equalities and Human Rights Committee 
of the Scottish Parliament. 
 
ELECTORAL LEGISLATION 
Electoral legislation is complex and fragmented with both primary and secondary 
legislation covering elections. Key legislation is set out below. 
 
Representation of the People Act 1983  
The Representation of the People Act 1983 (“the 1983 Act”) is the primary piece of election 
legislation. The 1983 Act was a consolidating Act, bringing together the laws governing UK 
Parliamentary elections and local government elections. Its core provisions set out:  
 
(1)  the franchise for UK Parliamentary and local government elections,  
(2)  the infrastructure for registering voters and running elections,  
(3)  the regulation of electoral campaigns, and   
(4)  the mechanism for challenging elections.   
 
Schedule 1 to the 1983 Act contains the detailed rules - election rules - governing the 
conduct of UK Parliamentary polls and counts. Every other set of election rules, for each 
particular species of election in the UK, is in secondary legislation. 
 
Representation of the People Act 1985 
The Representation of the People Act 1985 (“the 1985 Act”) provided for British citizens 
resident outside of the UK to be “overseas voters”; allowed postal and proxy voting for 
citizens who may not be able to attend a polling station, and modified the rules on deposits 
at parliamentary elections.  
 
Representation of the People Act 2000 
The Representation of the People Act 2000 (“the 2000 Act”) changes electoral procedures 
in relation to electoral registration and absent voting and allows for experiments involving 
innovative electoral procedures. 
 
It also makes changes to electoral law to make it easier for people with disabilities to vote 
and to create an offence of supplying false particulars on a nomination form. 
 
The 2000 Act allows candidates in the first election for the Mayor of London to include an 
election address in a booklet to be delivered on behalf of the Greater London returning 
officer. 
 
Political Parties, Elections and Referendums Act 2000 
The Political Parties, Elections and Referendums Act 2000 (PPERA) sets out how political 
parties, elections and referendums are to be regulated in the United Kingdom. 
 
The Scotland Act 1998 
The Scotland Act 1998 (“the 1998 Act”) contained provisions on elections and devolved 
competence over local government elections.  
 
Section 11 of the Scotland Act 1998 provides that the franchise for local government 
elections in Scotland also applies at Scottish Parliament elections.  
 

https://consult.gov.scot/elections/prisoner-voting/
https://www.parliament.scot/parliamentarybusiness/CurrentCommittees/106033.aspx
http://www.legislation.gov.uk/ukpga/1983/2
http://www.legislation.gov.uk/ukpga/1985/50/contents
http://www.legislation.gov.uk/ukpga/2000/2/introduction
http://www.legislation.gov.uk/ukpga/2000/41/contents
https://www.legislation.gov.uk/ukpga/1998/46/contents
http://www.legislation.gov.uk/ukpga/1998/46/section/11
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Schedule 5 Head B, Section B3 of the 1998 Act reserved legislative competence for UK, 
Scottish and European parliamentary elections and the franchise at local government 
elections. 
 
The Act makes provision at Section 2(2) for the timing of ordinary general elections. 
 
Under the Act an extraordinary general election of the Parliament can be held in two 
instances: 
 

 When the Parliament, with a two-thirds majority, agreed to its dissolution. 

 When a First Minister is not nominated within the allowed time frame. 
 
The Scotland Act 2012 
The Scotland Act 2012 (“the 2012 Act”) transferred some executive competence relating to 
the administration of Scottish Parliament elections to Scottish Ministers at Section 1. 
 
Ministerial competence was shared with the UK Government for Scottish Parliament 
elections. 
 
REPORT OF THE SMITH COMMISSION 
The Smith Commission report published on 27 November 2014 recommended near 
complete legislative competence for the Scottish Parliament over its own elections.  
 
The Heads of Agreement Pillar 1 outlined that: 
 
“The Scottish Parliament will have all powers in relation to elections to the Scottish 
Parliament and local government elections in Scotland (but not in relation to Westminster 
or European elections). This will include powers in relation to campaign spending limits 
and periods and party-political broadcasts. The Scottish Parliament already has many of 
these powers in relation to local government elections in Scotland.” 
 
The Heads of Agreement did contain reservations to the devolution of powers over 
elections: 
 

 The Scottish Parliament will have no powers over the regulation of political 
parties (including donations). 
 

 The Electoral Commission will continue to operate on a UK-wide basis.  The 
Scottish Parliament will have competence over the functions of the Electoral 
Commission in relation to Scottish Parliament elections and local government 
elections in Scotland. The Electoral Commission will report to the UK 
Parliament in relation to UK and European elections and to the Scottish 
Parliament in relation to Scottish Parliament and local government elections 
in Scotland. 
 

 The Boundary Commission for Scotland will continue to operate as a UK 
public body. It will report to the Scottish Parliament in relation to boundary 
reviews for the Scottish Parliament. UK Government powers in relation to 
Scottish Parliament boundaries will transfer to the Scottish Government. 

 

http://www.legislation.gov.uk/ukpga/1998/46/schedule/5
http://www.legislation.gov.uk/ukpga/2012/11/contents/enacted
https://webarchive.nationalarchives.gov.uk/20151202171029/http:/www.smith-commission.scot/wp-content/uploads/2014/11/The_Smith_Commission_Report-1.pdf
https://webarchive.nationalarchives.gov.uk/20151202171029/http:/www.smith-commission.scot/wp-content/uploads/2014/11/The_Smith_Commission_Report-1.pdf
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 UK legislation will prevent the Scottish Parliament deciding that general 
elections should be held on the same day as general elections to the UK 
Parliament, European Parliament or local government elections in Scotland. 

 

 UK legislation will give the Scottish Parliament powers to make decisions 
about all matters relating to the arrangements and operations of the Scottish 
Parliament and Scottish Government, including: 

 

 Powers over the overall number of MSPs or the number of 
constituency and list MSPs. 

 Powers over the disqualification of MSPs from membership and the 
circumstances in which a sitting MSP can be removed.  

 Super-majority for legislation on Scottish Parliament franchise, 
electoral system and membership. 

 

 To provide an adequate check on Scottish Parliament legislation changing the 
franchise, the electoral system or the number of constituency and regional members 
for the Scottish Parliament, UK legislation will require such legislation to be passed 
by a two-thirds majority of the Scottish Parliament. 

 
THE SCOTLAND ACT 2016 
The Scotland Act 2016 (“the 2016 Act”) transferred powers in relation to elections to the 
Scottish Parliament and the franchise for local government elections.  
 
Elections to the House of Commons and to the European Parliament remain a specific 
reservation under Schedule 5, Head B, of the Scotland Act 1998. 
 
Sections 3 to 10 devolve electoral matters relating to Scottish Parliament elections and the 
franchise for local government elections. 
 
Section 3: Elections 
Section 3 splits the reservation over elections at Section B3 of Part 2 to Schedule 5 to the 
Scotland Act 1998 into two parts: B3(A) and B3(B). 
 
Section B3(A)reserves all matters concerning elections to the House of Commons and to 
the European Parliament. This covers who may stand and vote in those elections, as well 
as procedures under which votes are counted and candidates are returned. The section 
also covers what the constituencies should be and the timings of elections. 
 
Section B3(B) reserves certain matters relating to elections to the Scottish Parliament and 
to local government in Scotland. Under this section, the combination of polls and the timing 
of polls is reserved, with the exception of combining ordinary local elections with a Scottish 
Parliament by-election, or a local by-election with a Scottish Parliament general election. 
The timing of local government elections in Scotland when these would fall on the same 
day as an ordinary Scottish Parliament election is also reserved.  
 
Other matters which remain reserved under Section B3(B) include: 
 

 The Individual Electoral Registration Digital Service for applications for 
registration for elections in Scotland. 

 

https://www.gov.uk/government/collections/individual-electoral-registration
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 Parts 5 and 6 (campaign expenditure) of PPERA which relates to the 
combination of Scottish elections with UK Parliament elections and European 
Parliament elections. 

 

 The establishment and constitution of the Electoral Commission, with the 
exception of many of its general functions which relate to Scottish Parliament 
elections.  

 
Section 4: Powers to make provisions over elections  
Section 4 substitutes new sections 12 and 12A of the 1998 Act.  
 

The new sections set out the powers of Scottish Ministers and the Secretary of State in 
relation to making provision for elections in Scotland. Scottish Ministers already had 
executive competence over the conduct of Scottish Parliament elections under section 12 
of the 1998 Act as amended by section 1 of the 2012 Act.  
 
Subsection (2) clarifies the scope of the order-making power provided by subsection (1) 
and makes clear that it enables provision to be made: 

a. for the registration of electors;  
b. for disregarding alterations in a register of electors;  
c. about limits of the election expenses of individual candidates;  
d. for the combination of polls;  
e. to modify the operation of section 7(1) of the 1998 Act , which provides for 

the return of constituency members to be determined before the process of 
allocating regional members can proceed, where a poll at a constituency 
election is abandoned (or notice of it is countermanded) so that special 
provision can be made enabling the regional members to be returned even 
though not all of the constituency members have been returned; and  

f. to modify the effect of section 8(7) of the 1998 Act to ensure that the correct 
number of seats are allocated.  

 
Section 12A allows the Secretary of State to make provision about the combination of polls 
at certain Scottish Parliament elections with polls at certain UK Parliament and European 
Parliament elections, but with the agreement of Scottish Ministers.  
 
Section 5: Timing of elections  
Section 5 amends section 2 of the 1998 Act to provide that an ordinary Scottish Parliament 
election cannot take place on the same date as either a UK Parliament election or a 
European Parliament election.  
 

New subsection (1AA) prevents the poll at a local government election in Scotland from 
being held on the same day as a poll for a Scottish Parliamentary ordinary general election 
unless it is to fill a casual vacancy. 
 
New subsection (1AB) provides that where the date of a poll at an ordinary local 
government election in Scotland would be on the same date as the poll at an ordinary 
general election to the Scottish Parliament, Ministers may by order specify an alternative 
date for the local government election. 
 
Section 6: Electoral registration - the digital service  
Section 6 makes provision for certain functions of the Secretary of State relating to the 

Individual Electoral Registration Digital Service relating to Scotland to be exercised 
concurrently with Scottish Ministers.  

https://www.gov.uk/government/collections/individual-electoral-registration
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Section 7: Expenditure in connection with elections  
Section 7 inserts three new sections into PPERA to transfer to the Scottish Ministers 
powers in relation to controlled expenditure and campaign expenditure at Scottish 
Parliament elections, except when the regulated period in respect of campaign or 
controlled expenditure for elections to the Scottish Parliament overlaps with the regulated 
period for elections for membership of the House of Commons or European Parliament.  
 
Section 8: Review of electoral boundaries by the Local Government Boundary 
Commission for Scotland  
This section transfers the Boundary Commission for Scotland’s functions in relation to 
Scottish Parliament boundaries to the Local Government Boundary Commission for 
Scotland. It also transfers powers in relation to Scottish Parliament boundaries to the 
Scottish Government and provides for the Local Government Boundary Commission to 
report to the Scottish Parliament in relation to boundary reviews for the Scottish 
Parliament. 
 
Section 9: Functions exercisable within devolved competence - elections  
This section makes provision to ensure that not only is legislative competence transferred 
to the Scottish Parliament but that Scottish Ministers are able to exercise the relevant 
functions that are within devolved competence. 
  
Section 10: Minor and consequential amendments - elections etc.  
Section 10 makes minor and consequential amendments to existing legislation, mainly the 
1998 Act.  
 
Section 11 amends Section 31 of the 1998 Act to require certain electoral legislation to be 
passed by a two-thirds majority in the Scottish Parliament.  
 
Sarah Atherton  

SPICe Research  
28 April 2019 

Note: Committee briefing papers are provided by SPICe for the use of Scottish 
Parliament committees and clerking staff.  They provide focused information or respond 
to specific questions or areas of interest to committees and are not intended to offer 
comprehensive coverage of a subject area.  

The Scottish Parliament, Edinburgh, EH99 1SP www.parliament.scot  

http://www.parliament.scot/
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